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आदेश /O R D E R 

PER  S.S.Godara, Judicial Member:- 
   

 This assessee’s appeal for assessment year 2011-12 arises against the 

Commissioner of Income Tax (Appeals)-Siliguri’s order dated 18.12.2017 

passed in case No.95/CIT(A)/SLG/2015-16, involving proceedings u/s 143(3) 

of the Income Tax Act, 1961; in short ‘the Act’. 

 Heard both the parties. Case file perused. 

2. Learned counsel submits at the outset that the assessee no more 

wishes to press for his legal ground challenging validity of re-opening. The 

same is therefore rejected as not pressed. 

3. Next comes the latter issue on merits qua correct application of sec. 

10(13A) in respect of any special allowance granted to an assessee by his  

employer to meet expenditure actually incurred on p ayment of rent ( by 
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whatever name called) in respect of residential accommodation occupied 

by him ”. There is no dispute that the assessee paid ₹12 lakh to his wife as 

rent @ ₹1 lakh per month which stands upheld in the CIT(A)’s order under 

challenge thereby reversing the Assessing Officer’s action disallowing the 

same @ 50% for the reason that payee wife also resided in the very premises. 

3. It is in this backdrop of facts that we advert to the remain issue of about 

correct determination assessee’s variable pay of ₹53,75,850/- u/s 1-(13A) of 

the Act. Both the lower authorities’ hold that the impugned variable pay; 

received in November, 2010 (as per assessee’s salary chart in page of 15 

of paper book ), forms part of dearness allowance includible for computing 

sec.10(13A) exemption. Learned CIT(A) has gone to the extent of holding that 

above variable pay is nothing but dearness allowance or performance 

incentive which is received on fixed basis per month. 

 

4. We find no merit in Revenue’s arguments supporting the impugned 

inclusion of assessee’s variable pay for the purpose of computing his house 

rent allowance. His employer M/s OCL India Ltd. submitted its reply dated 

27.03.2015 making it clear that the said variable pay is neither dearness 

allowance nor a commission on fixed percentage of the turnover as under:- 

“Subject: Requisition of information in the case of  Sri Hira Lal Agarwal,PAN: ACMPA 
4071B FOR ay 2011-12-Matter reg. 

 Dear Sir, 
This has reference to your above referred letter on the above said subject. Our point-
wise response is as under:- 

‘Variable Pay (VP):- It is a portion of the annual compensation of each 
executive which is related to and dependent upon the performance of the 
company / division, team and the individual. VP is linked to the most critical 
factors for the year leading to achievement of business goals as defined for 
that year. In our cases, factors such as EBITDA, Production volumes etc., are 
considered in addition to team as well as individual achievements.’ 

VP is neither in lieu of DA nor a commission based of fixed % of turnover. 
It is paid in accordance with the terms of employment. 
Thanking you, 
Yours faithfully, 
Sd/-D.N.Singh 
(D.N.Singh) 
Executie Director (Finance) & Chief Financial Officer.” 
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All this make it sufficiently clear that the lower authorities have erred in 

treating the assessee’s variable pay amount pertakng character of dearness 

allowance despite the same being related to team as well as individual 

achievements going by the relevant terms of appointment. Hon'ble apex 

court’s decision in Gestetner Duplicators (P) Ltd. vs. Commissioner of Income 

Tax (1979) 117 ITR 1 (SC) settled the law long back that salary; for the 

purpose of computing sec.10(13A) exemption, means basic salary including 

dearness allowance and commission based on fixed rates if the terms of the 

employment so provide. We make it clear that the assessee’s terms of 

employment have nowhere been referred by the lower authorities to this 

effect. We thus accept the assessee’s latter issue seeking to exclude the 

variable pay of ₹53,75,850/- as part of salary / dearness allowance. The 

Assessing Officer is directed to consequential computation as per law. 

5. This assessee’s appeal is partly allowed in above terms. 

 Order pronounced in the open court     22/11/2019 

  
           Sd/-                                                                                 Sd/- 
    (लेखा सद&य)                                                                      (�या(यक सद&य) 
     ( A.L.Saini)                                                             (S.S.Godara) 
(Accountant Member)                                                    (Judicial Member) 
Kolkata,    
*Dkp 
)दनांकः-  22/11/2019     कोलकाता । 
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